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POSITIVE DUTIES: A NEW APPROACH TO 
TACKLING DISCRIMINATION 
 
 

INTRODUCTION 
Since 2017, the Northern Territory’s anti-
discrimination laws have undergone a period of 
review and reform, ultimately resulting in 
significant changes to the Anti-Discrimination Act 
1992 (NT) (ADA). In this article I consider one of 
those changes, the positive duty to eliminate 
discrimination, sexual harassment and 
victimisation, which is found in the new Part 2 A 
of the Act and came into force on 2 January 2024. 

ANTI-DISCRIMINATION LAWS  
Discrimination has been prohibited in the 
Northern Territory since 1975 beginning with the 
passage of the Racial Discrimination Act 1975 
(Cth) and culminating with the ADA in 1992. The 
ADA prohibits discrimination in employment, 
education and the delivery of goods and services 
on the basis of 24 grounds including race, sex, 
disability, religious belief or activity, and carer 
responsibilities. Sexual harassment and 
victimisation are also unlawful.i 

The Northern Territory Anti-Discrimination 
Commission (NTADC) reports that in 2022-23 it 
received the most complaints about sex 
discrimination, followed equally by disability and 
race. Most claims were made about the provision 
of goods and services, closely followed by 
employment.ii  

The model used for resolving discrimination 
complaints in the Northern Territory is very similar 
to the other States and Territories and has not 
varied over the last five decades. A person who 
claims that they have experienced discrimination 
can either lodge a claim under one of the federal 
anti-discrimination laws or the ADA.  

The Fair Work Act 2009 (Cth) also prohibits 
workplace discrimination but is formulated 
differently from ‘traditional’ anti-discrimination 
laws.iii Before the claim can be litigated, it must be 
lodged at either the Australian Human Rights 
Commission (AHRC) or at the NTADC.  

Provided the claim has substance and falls within 
the agency’s jurisdiction, it will attempt to resolve 
it through conciliation. Most claims resolve or are 
withdrawn; very few reach the courts each year. If 
the claim is successful, the predominant order 
(and settlement remedy) is compensation.  

In earlier research, I identified the most common 
reasons complainants settle their discrimination 
claims: the time commitment required to pursue 
the claim; the cost of litigation; the emotional 
impact; and not wanting to give evidence or 
expose personal details in a public forum. The 
cost is a significant factor, particularly in the 
federal system where complainants are at risk of 
an adverse costs order if they lose.iv 
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DAMAGES AWARDS ARE NOT HIGH, SO 
THERE IS A RISK THAT EVEN IF THE 
COMPLAINANT IS SUCCESSFUL, THE 
COURT MIGHT AWARD THEM LESS IN 
DAMAGES THAN THEY COULD HAVE 
ACHIEVED AT SETTLEMENT, AND THE 
AWARD MIGHT NOT COVER THEIR 
LEGAL FEES.v 

THE LIMITATIONS OF ANTI-
DISCRIMINATION LAWS  
What does this mean for the broader, societal 
goal of tackling discrimination and promoting 
equality? First, the model used to address 
discrimination places a significant burden on the 
individual who has experienced discrimination to 
do something about it. It is up to the individual to 
remedy their own experience and to attempt to 
secure an outcome that benefits other similarly 
situated individuals. In doing so, the individual 
complainant not only bears the onus of proof but 
the statutory agency cannot assist them. Its role 
is a complaints handler, conciliator and educator. 
It is not an enforcement body like ASIC or the 
ACCC.  

Equality agencies are required to be neutral so 
they cannot advise parties or fund litigation or 
take on claims on behalf of an individual or group. 
Some can act as an amicus curiae and intervene 
in litigation but resource restraints limit how often 
they can do this.  

Second, the model is individualised in that the 
most common remedy is compensation which 
addresses the harm the individual experienced 
but does not address the situation for anyone else 
who has experienced discrimination or might in 
the future. Finally, the law is retrospective. It 
addresses discrimination after the fact, after the 
harm has already occurred. 

THE POSITIVE DUTY 
The new positive duty in the ADA is intended to 
overcome the limitations of anti-discrimination 
laws by removing the burden for addressing 
discrimination from the individual and placing it on 
the organisation which is best placed to assess 
the impact of its policies and practices on its 
employees and/or those who use its services. 

 

Section 18B requires a person who is prohibited 
from engaging in discrimination under Part 3 or 4 
of the Act (hereinafter ‘duty-holders’) to “take 
reasonable and proportionate measures to 
eliminate … discrimination, sexual harassment or 
victimisation to the greatest extent possible.” The 
duty covers all 24 grounds of discrimination listed 
in s 19 of the ADA in education, work, 
accommodation, the delivery of goods, services 
and facilities, clubs, insurance and 
superannuation and the administration of laws 
and government programs.vi  

The duty imposes a mandatory obligation on 
duty-holders. Section 18B(2) says that they “must 
take…measures”. One of the goals of the duty is 
prevention and this requires duty-holders to 
identify issues before problems occur. An 
example contained in Victoria’s legislation for 
complying with its equivalent duty is: “A large 
company undertakes an assessment of its 
compliance [and] develops a compliance strategy 
that includes regular monitoring and provides for 
continuous improvement of the strategy.”vii 

Duty-holders are required to take measures that 
are “reasonable and proportionate”. Section 
18B(3) contains the factors that will be taken into 
account when determining whether the measures 
the duty-holder implemented are reasonable and 
proportionate, namely: 

• The size of the duty-holder’s business 
• The nature and circumstances of the duty-

holder’s business  
• The duty-holder’s resources 
• The duty-holder’s business and operational 

priorities 
• The practicability and the cost of the 

measure.viii  

It is important for duty-holders to be aware that 
complying with the duty requires more than a ‘tick 
box’ approach focused on procedure and 
paperwork. While it is necessary for organisations 
to review their policies and practices to identify 
areas of improvement, this process needs to 
translate into tangible outcomes for the duty to be 
effective and achieve more than traditional anti-
discrimination laws.  

THE PROCESS IS ONGOING; DUTY-
HOLDERS NEED TO REGULARLY 
ASSESS WHETHER THEY ARE 
COMPLYING WITH THE DUTY AND, IF 
NOT, TAKE ACTION TO RECTIFY THE 
ISSUE. 



3 
 

ENFORCING THE POSITIVE DUTY 
The NT Anti-Discrimination Commissioner may 
investigate compliance with the positive duty.ix 
The NTADC has announced that it will not carry 
out any investigations before 6 January 2025 “to 
enable readiness of businesses and organisation 
to be positive duty holders.”x  

The Commissioner may conduct the investigation 
in any way that they consider to be appropriatexi 
and following an investigation, they may decide 
not to take any further action, enter into an 
enforceable undertaking with the duty-holderxii or 
prepare a report which can be given to the 
Minister and published.xiii  

The report may include the Commissioner’s 
opinion about whether the duty-holder has 
complied with s 18B and it may include 
recommendations for addressing compliance.xiv 
Before distributing the report, the Commissioner 
must give the duty-holder a chance to respond if 
the report mentions them adversely. xv 

 

 
i ADA ss 19, 22 and 23. 
ii NTADC, Annual Report 2022/2023, 22-23. 
iii See s 351. 
iv Australian Human Rights Commission Act 1986 (Cth) s 
46PO. See also Federal Court of Australia Act 1976 (Cth) s 
43; Federal Circuit and Family Court of Australia Act 2021 
(Cth) s 214. A Bill is currently before the Parliament which 
would amend this posiKon: the Australian Human Rights 
Commission Amendment (Costs ProtecKon) Bill 2023. 
v Dominique Allen, ‘Behind the ConciliaKon Doors – SeTling 
DiscriminaKon Complaints in Victoria’ (2009) 18(3) Griffith 
Law Review 778-799.  
vi ADA Part 4. 
vii See the Equal Opportunity Act 2010 (Vic), notes to s 15. 
viii The new posiKve duty to eliminate sex discriminaKon, 
sexual harassment and vicKmisaKon in the Sex 
DiscriminaMon Act 1984 (Cth) contains similar terms: s 47C. 
The AHRC has issued guidelines for complying with the duty 

CONCLUSION 
The individualised, complaints-based approach of 
traditional anti-discrimination laws are limited in 
how effectively can tackle discrimination.  

The Northern Territory’s shift towards a proactive 
approach through the implementation of a 
positive duty to eliminate discrimination has the 
potential to mainstream equality across 
employment, education and the delivery of goods 
and services, and to improve equality for 
communities across the Territory. 

 

 

which consider these factors in more detail: AHRC, 
Guidelines for Complying with the PosiMve Duty (2023) 
available at hTps://humanrights.gov.au/our-work/sex-
discriminaKon/projects/posiKve-duty-under-sex-
discriminaKon-act  
ix ADA s 18C(1). 
x NTADC, ‘AnK-DiscriminaKon Law Reforms: A Commitment 
to Strengthen Community Safety, Inclusiveness, Respect 
and Social Value in OrganisaKons and Businesses in the NT’ 
(Media Release, 23 December 2023), available: 
hTps://adc.nt.gov.au/__data/assets/pdf_file/0004/132388
6/Media-Release-PosiKve-Duty-and-RepresentaKve-
Complaints-21-Dec-2023.pdf 
xi ADA s 18C(2). 
xii See also s 110C. 
xiii ADA s 18D(2). 
xiv ADA s 18D(3). 
xv ADA s 18D(4). 
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